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July 9, 2007 
Personal Health Information Task Force
Department of Health

Health Planning, Policy and Legislation

PO Box 5100

Fredericton, NB  E3B 5G8

Dear Sir:

On behalf of the College of Physiotherapists of New Brunswick (CPTNB) I thank you for the opportunity to offer input to the work of the Personal Health Information Task Force (PHITF) as it moves to establish legislation related to personal health information. Having reviewed the Access and Privacy Background Paper (May 2007) and the Consultation Guide (May 2007), the CPTNB supports this initiative in general. 
To begin, we must clarify that the College is strictly the regulatory board for Physiotherapists and therefore, our mandate is to regulate the practice of physiotherapy in the public interest. Another factor influencing our response is that by virtue of their numbers and decades of private sector experience, Physiotherapists are leaders in many aspects of private health care delivery while about half of them also continue to practise in the public sector. This almost unique mix has put us in the forefront of the development of comprehensive practice standards, ethics, competency obligations and regulation. Our practitioners have substantial experience in dealing with personal health information while balancing the sometimes conflicting and misinterpreted expectations and assumptions of providers, payors and clients. 
As is noted in your initial communications, PIPEDA has captured private practice Physiotherapists and therefore the federal legislation has been nested as appropriate, in our legislation and practice guidelines.  The CPTNB is familiar with similar privacy legislation in other jurisdictions as well as with the Pan-Canadian Health Information Privacy and Confidentiality Framework (Health Canada, 2005). We are also a signatory and partner in the collection and sharing of personnel data of our registrants with the Department of Health (N.B.) and the Canadian Institute of Health Information (CIHI). 
Until we see the specific draft provisions, we will not be able to offer a final opinion as a regulatory board but we must make the following fundamental statement:  
The proposed personal health information access and privacy legislation must exempt regulatory Colleges and Boards such as ours.  
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Since we are charged with investigating information and applying disciplinary provisions on behalf of the public, access provisions have a strong potential to undermine the integrity of our investigations as well as other regulatory work. We must ensure that regulators maintain necessary access to the records compiled, used and retained by health professionals in order to meet our mandates – on behalf of the public. 
It is our understanding that such an issue has been accommodated in other provincial privacy legislation and we trust that New Brunswick will also ensure appropriate handling of this matter, but we respectfully suggest that such recognition does not seem reflected in the papers issued by the PHITF to date. 
Also, from our own experience and with some knowledge of the experiences of our peer regulators where similar legislation is in place, we offer the following general concerns and observations which in our view, can not be overestimated:

For Clients of Health Care 

Where and how clients obtain access to their records must be clarified 
Even though as regulators we accumulate records as part of our investigations, the information we accumulate becomes a record of the College’s investigation and is no longer appropriate as a patient record. Clients must understand that they should continue to access records through other sources so that complaints and disciplinary procedures are not compromised. 
Understanding their rights under the law will remain a challenge  
It is our experience that regardless of reasonable efforts on the part of legislators and others to educate stakeholders, there are many misunderstandings about privacy and health information. It is a highly complex matter with no single response to all cases and interventions. Such misunderstandings are often at the root of unnecessary, costly litigation and can quickly compromise public trust and confidence in the legislation, as well as in practitioners, the government, insurers, et cetera. A privacy oversight body which aggressively and consistently interacts and communicates with all stakeholders would help mitigate such problems. 
For Providers of Health Care 

Understanding their obligations and becoming compliant are complex undertakings
Once new rules have been passed, it will be critical to allow ample time for practitioners to implement them. As well, access to informational guidelines and tools will be critical to ensure compliance. Even though many groups like ours already have years of related experience, we too will have to adjust. CPTNB would encourage interdisciplinary and intersectoral collaboration to develop consistent messaging and various “tools” which could be readily accessible - on web sites, for example. 
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Thank you this opportunity for input. As a regulatory board we are keenly aware of the potential impacts of the legislation on our work and would welcome more involvement.  In addition, since Physiotherapists have been subject to PIPEDA and other privacy guidelines they have valuable experience to share. They have also been faced with the challenges referenced in these brief notes and we trust you receive our letter in the spirit intended – constructive input towards the development of effective and balanced legislation for New Brunswick. 
Sincerely,
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Rebecca Bourdage

Executive Director

CPTNB
