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Introduction

Representatives of the Department of Justice and Consumer Affairs and Office of the Attorney General were pleased to have the opportunity to participate in the June 5, 2007 discussion with the Personal Health Information Task Force. The following is a summary of our comments from the meeting.

Collection/use of personal health information

The Department of Justice and Consumer Affairs and Office of the Attorney General do not directly collect, use or disclose personal health information as part of their mandated responsibilities. (The Office of the Public Trustee may be an exception to this, as will be discussed in more detail below.) However, in some instances personal health information may be collected indirectly and/or used for regulatory or other purposes authorized by law. 
Courts:
Court files may contain health information such as mental health assessment reports or medical reports in relation to a personal injury claim. The courts are part of the Judicial Branch of government, which operates independently of the Executive and Legislative Branches. The Supreme Court of Canada has affirmed that the courts have a supervisory and protecting power over its own records. Generally speaking court records are accessible to the public unless there are statutory restrictions or a court has ordered otherwise. 
Office of Attorney General:
In some cases, the files of the Office of the Attorney General may contain personal health information, for example mental health assessment reports. The files of the Attorney General are confidential and protected by solicitor-client privilege. From the perspective of Public Prosecutions, the Attorney General is, by both statute and common law, bound by the laws of disclosure concerning what information can or cannot be released pertaining to both criminal and quasi-criminal issues. 

Department of Justice and Consumer Affairs:
Justice Services
The Department of Justice and Consumer Affairs acts as a regulator in a number of areas. On the Justice Services side, the Offices of the Superintendents of Credit Unions, Cooperatives and Trust Companies, Examinations and Insurance may indirectly come into possession of personal health information. For example, in the course of conducting an audit of a financial institution, there may be information in files pertaining to applications for insurance.
However, such information is not collected or used for the purpose of providing health care.  Any requests for access to information in these files are subject to any confidentiality provisions in the legislation that governs the regulated area, as well as provisions of the Right to Information Act and Protection of Personal Information Act.  
Court Services:
Family Support Orders Service (FSOS)

FSOS is responsible for monitoring and enforcing support orders and agreements that are filed with the program. FSOS currently derives its authority from the Family Services Act (FSA). However, a new Support Enforcement Act (SEA), which will provide legislative authority for the administration of a new Office of Support Enforcement, is due to be proclaimed in the Fall. This act will replace the provisions under the Family Services Act that address the enforcement of support. 

In the course of enforcing some support orders filed with the program, FSOS may receive personal health information from its clients. For example, a payer may provide information about an illness that has prevented him or her from working and therefore meeting his or her obligations under the support order. In this case, under the new SEA, Enforcement Officers will have the discretion to accept an alternate payment arrangement provided that proof of the illness, in the form of a doctor’s note is provided. (It should be noted that the doctor’s note would not require specifics of the illness. Rather, it would simply need to confirm that the individual has not been able to work as a result of an illness.)  Health care providers must have the freedom to provide such proof and the program must not be prevented from being able to request and record such proof of illness. 
It is important to note that all requests for information contained in FSOS files are subject to the Right to Information Act and the Protection of Personal Information Act.  Furthermore, both the Family Services Act and the new Support Enforcement Act contain confidentiality provisions that prevent the unauthorized disclosure of information obtained in the course of the administration of the program. 
Enforcement Officers have access to the Medicare database to obtain demographic information for the purposes of enforcing orders. 
In the future, the Medicare number will also be used to do data matching with Family and Community Services to determine if support recipients who have assigned their rights under a support order are currently receiving social assistance benefits. 

In these cases, the Medicare database is being accessed for the purposes of administrating the FSOS program and enforcing support orders and agreements. In the case of the data matching, use of the Medicare number will ensure the accuracy of data related to the coordination and administration of programs offered by government departments. 
Jury Selection
The Jury Act provides that a person who suffers from a physical, mental or other infirmity that is incompatible with the discharge of the duties of a juror, is infirm or aged, or mentally incompetent may be exempted from jury duty. The person must apply for an exemption, stating the reason for the request. If the Sheriff is satisfied that the person qualifies for exemption the Sheriff may relieve the person from sitting. The individual may provide specific health information, or provide a doctor’s note verifying the person’s inability to sit due to a medical condition. Where the potential juror provides specific health information on the Certificate or Request for Exemption, this must form part of the Sheriff’s jury selection record, and will be retained for 7 years. Information contained in records created in the process of jury selection forms part of the records of the Department of Justice and Consumer Affairs and therefore is subject to the Right to Information Act and the Protection of Personal Information Act. 
New Brunswick’s Jury Act and regulation provide that persons to be summoned for jury duty are to be selected at random from lists, including the list of beneficiaries and their dependents who are nineteen years of age or over under the Medical Services Payment Act (the Medicare list.) The Department of Justice and Consumer Affair’ computerized jury selection system was built around the Medicare list. 
The Medicare list provides the following information: the surname, given names, mailing address, date of birth and linguistic preference of each of the beneficiaries and dependents and the location code and unique identifier number for each of the beneficiaries and dependents. The Department does not have direct access to the Medicare data base for jury selection. It receives periodic static downloads of the information it is entitled to receive for purposes of jury selection. 

Office of the Public Trustee
The new Office of the Public Trustee, which falls under the Department of Justice and Consumer Affairs, will be empowered to make health care decisions for persons who do not have the capacity to make decisions for themselves and do not have a family member or other individual who is capable and willing to act on their behalf.  The Office will be responsible for certain individuals under the Infirm Persons Act and the Mental Health Act.  The Office will also administer the estates of certain deceased persons.  
There will need to be enough flexibility in any new personal health information legislation to allow for the free flow of information between health professionals and the Public Trustee.  

At page 14 of the Task Force’s background paper, it is noted that: 

“[O]ther province’s personal health information privacy legislation contains a number of general provisions to support the legislation, provisions, such as: 

· allowing persons empowered under other Acts to make health decisions on an individual’s behalf to obtain the personal health information required to meet the standard of knowledgeable consent. Examples would be a public trustee, individuals with power of attorney or guardians of dependent adults or children under 16. “ 

Such a provision should be included in any new legislation in New Brunswick in order to help ensure that the Public Trustee can perform her statutory duties. 
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