June 19, 2007

Ref.: 03-02-07
Personal Health Information Task Force
Department of Health

Health Planning, Policy and Legislation

PO Box 5100

Fredericton, NB  E3B 5G8

Dear Sir:

On behalf of the Nurses Association of New Brunswick (NANB) I wish to commend the New Brunswick government on its initiative to develop new legislation to regulate access to and privacy of personal health information. Thank you for the opportunity to submit written comments in response to your May 18, 2007 letter and Consultation Guide.
The Nurses Association of New Brunswick supports the development of privacy legislation for New Brunswick that protects the privacy and confidentiality of individuals with respect to their health information while enabling the flow of information where appropriate to support effective health care, the management of the health system and an interoperable health record. 

The Nurses Association believes the Pan-Canadian Health Information Privacy and Confidentiality Framework (Health Canada, 2005) is a valuable tool to achieve consistent privacy provisions across jurisdictions. 
Scope of Legislation

To whom do you think new health information privacy legislation should apply?

New health privacy legislation should apply to every health care provider or health facility that has personal health information in their possession for whatever reason. NANB supports the entities as listed in the Pan-Canadian Framework. 
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What types of personal health information do you think new legislation should cover? Should it apply to both recorded and unrecorded information?

The type of information as outlined in the Pan-Canadian Framework and includes recorded and unrecorded information.

Consent

Should implied knowledgeable consent be the “standard” in New Brunswick’s new legislation for providing health care? Should express consent be required in other situations? What might these be and why?

NANB supports the use of an implied knowledgeable consent model for the collection, use and disclosure of personal health information within the circle of care. Unless otherwise stated in legislation, the individual’s consent must be obtained for any collection, use and disclosure of personal health information. Express consent should be obtained for purposes outside the circle of care, except as specifically otherwise provided by legislation.

Should the collection, use and disclosure of personal health information sometimes be allowed without a person’s consent? In what circumstances? 

Disclosures without consent may be necessary in certain circumstances as outlined in the Pan-Canadian Framework.
Collection, Use and Disclosure of Information

Should personal health information be disclosed in these situations without a person’s consent? Other situations? What kind of consent might be needed?

The three provisions for disclosures without consent as outlined in the Pan-Canadian Framework provide sufficient direction on this issue. The examples cited in the consultation guide do not conform to the broader provisions as mentioned above.
Access to Information

Are these access provisions reasonable for New Brunswick legislation? Why or why not?

Yes, they are consistent with the principles outlined in the Pan-Canadian Framework.
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Should individuals be responsible for some or all of the costs of providing their health information to them?

A nominal fee to cover costs is acceptable without placing an unreasonable burden on the individual. 
Information Security and Independent Oversight
What obligations for holders of personal health information do you think are needed to ensure protection of this information?

The duties and obligations of custodians to protect personal health information should be outlined in the legislation and should include: privacy impact assessment; cross border transfer; policies and procedures; physical, technical and security safeguards; retention, storage and destruction; accuracy and authentication as outlined in the Pan-Canadian Framework. 
What option for independent oversight would be right for New Brunswick?

A privacy oversight body, not part of, or under the direction or control of, any organization that is subject to the legislation is an acceptable option for New Brunswick. 
Conclusion 
Again, thank you for consulting with the Nurses Association on this important issue. We look forward to future communications as you draft the legislation and as you develop a communication plan to ensure a consistent interpretation amongst health care providers.
For further information or clarification please contact Ruth Rogers, Nursing Practice Consultant at rrogers@nanb.nb.ca or 459-2853. 

Sincerely,

Sue Ness
President

