June 12, 2007

Mr. Jean-Guy Finn

Mr. Kevin Malone

Co-Chairs

Personal Health Information Task Force

Department of Health

Health Planning, Policy and Legislation

P.O. Box 5100

Fredericton, NB

E3B 5G8


RE: Personal Health Information Task Force

Dear Sirs:
Let me first thank you for the opportunity to share a few insights with you regarding the handling of personal health information in New Brunswick. My interest in this topic is focused specifically on language rights as they relate to medical records. While this topic may not fall squarely within the mandate given to your Task Force, there may be elements that may be of interest to you as your proceed to analyze the question of personal health information. 
The Consultation Guide you have provided states that “sharing information quickly and appropriately among health care workers and health managers to help them do their jobs is a top priority.” I agree that this concern must be top of mind as you embark on a process that will lead to legislative changes in this area.

Since my Office first opened in April, 2003, we have received several complaints from New Brunswickers with respect to the language of their medical records. Some had obtained copies of their medical records simply for reasons of perusing what the records contained. They contacted us and expressed disappointment at the fact that the records or part thereof, where not in their official language of choice.  Others brought to our attention the fact that as part of receiving treatment, their records had to be shared with other specialists in New Brunswick but that the language of the records where not in the official language that the specialist or other professional could understand and therefore the treatment was delayed or was not received.  

It’s easy to understand why a patient whose medical records are in French but who has been referred to an Anglophone specialist who cannot read them, for instance, would request that those records be translated. While some health authorities in New Brunswick have taken on this obligation, there is no province-wide policy in place to deal with the language of records of patients who must travel from one region to another for care. 
New Brunswick’s health care system often requires that patients travel from one health region to another in order to receive certain specialized treatments and that the desire to access care in the language of choice can often result in undue delays. This is why I have expressed my concerns to the Deputy Minister of Health on a couple of occasions. I will also devote space to this issue in my 2006-2007 Annual Report and will be recommending that the Department of Health conduct an in-depth study of this matter in order to clarify its obligations under the Official Languages Act. While there are many principles at play when one considers language rights as they relate to medical records, the challenge is to reconcile them in order to be able to provide the most efficient service while ensuring that people’s fundamental rights are respected. In some situations, the determination is not necessarily obvious and requires a full analysis of all issues. I submit that this is one of those situations.

A patient’s right to access his or her medical records is guaranteed by New Brunswick’s Right to Information Act. However, section 4(3) of the Right to Information Act states that: “Where a request for information is granted, the information shall only be provided in the language or languages in which it was made.” Further, section 10.9(2) of the province’s Archives Act states that: “Where a request to inspect a public record is granted, the public record shall only be provided in the language or languages in which it is made.”

Meanwhile, the Official Languages Act provides that every health establishment must serve members of the public in the official language of choice. The obvious question is whether the provision of medical records is in fact a “service”.  Where the OLA prevails over other Acts and Regulations, then it should be expected that the service will be provided in strict compliance with the OLA.  
What must also be included in the analysis is the facts that while the OLA requires that patients must be served in their official language of choice, it also allows a health establishment the power to adopt a language of operations. It is our understanding that this was included in the legislation in part to ensure that patient records could be maintained and shared efficiently and accurately among the health professionals within the establishment.  How then can one reconcile these competing measures or principles?

If, for the purpose of analysis, we assume that  health authorities are obligated to provide medical records to patients in the language of choice,  are there any factors that would justify derogating from that obligation? In other words, does the Official Languages Act allow health authorities to adopt policies to the effect that they will not translate medical records? In addition, if the obligation exists, to whom does this responsibility fall? 
We have discussed this matter with health professionals across the province. While some have suggested that the responsibility of translating medical records belongs to the health authority that cared for the patient in the first place, others believed it was the obligation of the health authority that received the patient for further treatment. There were some who have opined that the Department of Health should be responsible for and bear the cost of translating medical records.

While there are indeed many factors to consider, the argument for translating medical records is especially compelling within the context of the patient having “full” access to his or her records and for ensuring the continuity of medical care, and treatment. 
We have not taken a position on this issue other than to recognize it is a complicated matter to resolve to the satisfaction of all involved and to indicate that in our opinion, this is a matter which must be dealt with by the Department in order to bring clarity and direction to those who have to respond to requests for access to patients medical records in the official language of choice.

We reiterate that this matter may not fall specifically within your mandate, but we would hope that you may be able to consider it and provide some direction to the Department. 
Thank you for the opportunity to provide my thoughts on this important matter. I am at your disposal should you wish to discuss this further.

Yours sincerely,

Michel A. Carrier, Q.C.

Commissioner of Official Languages for New Brunswick
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